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CAUSE NO. ____________
TANGLEWOOD HOMES ASSOCIATION, INC.,
Plaintiff,
versus
WMJK, LTD.,
Defendant.
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IN THE DISTRICT COURT

____ JUDICIAL DISTRICT

HARRIS COUNTY, TEXAS

TANGLEWOOD HOMES ASSOCIATION, INC.’S ORIGINAL PETITION

The plaintiff, Tanglewood Homes Association, Inc. (THA), seeks a declaratory judgment
against the defendant, WMJK, Ltd., as follows:
1.

THA requests a discovery control plan tailored to this suit. Tex. R. Civ. P. 190.4. This

matter can be decided chiefly on the basis of public filings with limited discovery. Therefore, the
parties and court should devise a discovery control plan that efficiently prepares this matter for
summary judgment motions or an early trial.

INTRODUCTION
2.

Starting in 1949, Tanglewood Corporation developed the Tanglewood neighborhood

and eventually sold homes to more than 1,100 families. The homes were marketed and sold as part of
a “high class” “residential” neighborhood.
3.

The Tanglewood development has been a remarkable success. From a treeless pasture

in the late 1940’s, Tanglewood has grown into one of Texas’ most beautiful and exclusive
neighborhoods, treelined, safe, and quiet.
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4.

Now, however, decades after creating the neighborhood, Tanglewood Corporation

and its affiliate and successor, the defendant WMJK, are planning to cut down Tanglewood’s oldest
trees at the neighborhood’s entrance to build a 20-story tower that will throw a literal shadow over
the most beautiful part of the neighborhood and destroy its residential character. The proposed tower
is to be erected within Tanglewood’s confines at 1661 Tanglewood Boulevard on land that, for about
70 years, has housed the headquarters of Tanglewood Corporation in a residential style building that
originally served as a model for the style of homes marketed in the neighborhood. The property is
owned by WMJK, which, on information and belief, either plans to develop the property with partners
or to sell to another party, which will develop the proposed tower.
5.

The contrast between the current residential style structure at 1661 Tanglewood

Boulevard and the proposed tower is stark:
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6.

The proposed tower is a breach of trust to all Tanglewood residents and conflicts with

the uniform plan for Tanglewood’s development, which has been in place for 70 years.
7.

The proposed tower would also violate (1) the restrictive covenants for Tanglewood

Section 5 adopted by Tanglewood Corporation in June 1950, (2) amendments to the restrictive
covenants applicable to all Tanglewood Sections approved by Tanglewood’s homeowners in 2002,
and (3) amendments to the restrictive covenants applicable to all Tanglewood Sections approved by
Tanglewood’s homeowners in 2018 (together, the “Restrictive Covenants”).
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8.

Notably, WMJK’s President voted in favor of one of the 2018 amendments to

Tanglewood’s Restrictive Covenants that specifically prohibits the proposed tower. Section 2 of the
2018 Amendments states as follows:
The following paragraphs are hereby added to the Restrictions applicable to
all sections of Tanglewood to read as follows:
Only one (1) residential dwelling may be constructed on a lot.
No lot may be further subdivided and no portion less than the
entirety of a lot as shown on the applicable plat as of the effective
date of this instrument may be conveyed by the owner to another
party.
… (emphasis added).
Kendall Miller voted in favor of this amendment specifically as to 1661 Tanglewood Boulevard,
as well as his home and the undeveloped lot owned by Tanglewood Corporation. Kendall Miller
also voted in favor of the 2002 Amendments, although he did not issue a vote for 1661
Tanglewood Boulevard.
9.

THA is the proper authority to seek a declaration of the applicability of the Restrictive

Covenants. The original Section 5 Restrictive Covenants, adopted by the Tanglewood Corporation in
1950, state they “constitute covenants running with the land, and shall inure to the benefit of
Tanglewood Corporation, its successors and assigns and to each and every purchaser of land in said
Addition and their assigns and to Tanglewood Homes Association, Inc. and any one of said
beneficiaries shall have the right to enforce such restrictions using whatever legal method deemed
advisable ….” The 2002 and 2018 Amendments do not alter this authority.
10.

Accordingly, THA requests a declaratory judgment that the defendant’s property at

1661 Tanglewood Boulevard is encumbered by the Restrictive Covenants, including the restrictive
covenants prohibiting construction of any improvements within Tanglewood (1) without THA’s prior
written approval of all architectural plans and construction documents, (2) that are more than 38 feet
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in height, (3) that are not of a residential character, (4) that require the property to be subdivided, and
(5) that do not comply with all applicable standards set out in the Tanglewood Policy Manual.

PARTIES
11.

Tanglewood Homes Association, Inc. or THA is a non-profit Texas corporation with

its principal place of business in Houston, Texas.
12.

WMJK, Ltd. is a Texas limited liability partnership with its principal place of business

in Houston, Texas. It may be served on its registered agent, Kendall Miller, at its registered office
address, 1661 Tanglewood Blvd., Houston, Texas 77056.

JURISDICTION AND VENUE
13.

Jurisdiction is proper in this Court because all parties and the real property in issue are

located in this County.
14.

Venue is proper in this Court because this action seeks to enforce encumbrances on

real property located in this County.

FACTUAL ALLEGATIONS
1. Tanglewood
a. Creation of Tanglewood
15.

In the late 1940s, William Farrington began developing Tanglewood, named after

Nathanial Hawthorne’s, Tanglewood Tales, which his daughter was reading.
16.

At the time, the area that is now Tanglewood was an open prairie, barren of trees, with

a dairy farm, rice fields, and some open grazing land. San Felipe Road, now a major thoroughfare, did
not extend past Sage Road. In fact, it was Farrington who persuaded the City of Houston to extend
San Felipe as a gravel and shell road from Sage Road to Yorktown Street.
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17.

The heart of the new neighborhood was, and is, Tanglewood Boulevard, with its tree

lined esplanade that runs from Tanglewood’s entrance to its center. This declaratory judgment action
seeks to preserve that heart and the Restrictive Covenants that created Tanglewood for its more than
1,100 families.
18.

Tanglewood Corporation put its first lots up for sale on June 26, 1949. Tanglewood

Corporation had been preparing for that day for years. Tanglewood Section 1, which encompasses 32
homesites on Doliver and Longmont Drives between Sage Road and South Post Oak Lane, had been
platted since July of 1947. Section 2 was platted a few months before Tanglewood’s “Opening Day”
and extended Tanglewood west past Sage Road to what became Tanglewood Boulevard.
19.

After opening Tanglewood lots for sale, Tanglewood platted Section 3 in January 1950,

Section 4 in May 1950, Section 5 in June 1950, and Section 6 in August 1950.
20.

Combined, the original 6 Tanglewood Sections include 286 homesites covering an area

stretching from San Felipe Road to what is now Woodway Drive and from South Post Oak Lane to
a few blocks west of Tanglewood Boulevard. Ultimately, a total of 23 Sections containing more
than 1,100 were created, all containing materially identical restrictive covenants.

b. Tanglewood’s Original Restrictive Covenants
21.

Tanglewood Corporation marketed Tanglewood by emphasizing its beauty, its large

lots, and, in the words of Farrington’s daughter, its “rigorously drawn and strictly-enforced
restrictions.” M. C. Farrington Miller, TANGLEWOOD : THE STORY

OF

WILLIAM GIDDINGS

FARRINGTON 46 (Tanglewood Corporation 1989).
22.

Tanglewood homeowners bought their homes with the assurances from

Tanglewood Corporation that their homes were forever protected against development of the
kind now threatened by Tanglewood Corporation through its affiliate or buyer. Indeed, many
new Tanglewood homeowners were given the book written by William Farrington’s daughter and
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copyrighted by Tanglewood Corporation that states, “Tanglewood restrictions are forever. In a city
with no zoning, protected restricted is a very good investment.” Id. at 48.
23.

Ironically, the book also declares, “William [Farrington] respected restrictions.

Rather than seeking some way around the original limitations involved, he spent almost a year
developing a plan to retain them.” Id. at 65. WMJK now proposes to avoid the core restrictive
covenants that protect William Farrington’s legacy to erect a 20-story tower on “Tanglewood
Boulevard, the heart of his development.” Id. at 47.
24.

Tanglewood Corporation’s marketing materials from the time state that,

“Tanglewood’s charm and beauty stems from wisdom and foresight in planning” and “the future
value of your property is assured by wise restrictions, careful architectural control and constant
maintenance.”
25.

In keeping with Tanglewood Corporation’s promises to its buyers, restrictive

covenants were filed for all Tanglewood Sections that, with one exception discussed below, are
identical in all material respects. The restrictive covenants are made covenants running with the land
and are incorporated into all warranty deeds for the individual home owners and their successors,
including the current home owners. Taken as a whole, the restrictive covenants establish a uniform
plan for Tanglewood that ensures it will remain an exclusively residential neighborhood.
26.

All of Tanglewood’s restrictive covenants appoint a single body to enforce the

covenants—the THA. Until 1998, Tanglewood Corporation was a member of THA. Since then,
WMJK has been a member.

2. Tanglewood Section 5 and its Restrictive Covenants
a. Creation of Tanglewood Section 5
27.

In mid-1950, Tanglewood Corporation found a buyer for 22 of its lots, a developer

named I. B. Bell.
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28.

Anxious to sell to Bell, Tanglewood Corporation began quickly to prepare the

necessary filings. To complete the sale, on June 16, 1950, Tanglewood Corporation filed (1) the plat
for Tanglewood Section 5, (2) restrictive covenants for Section 5, and (3) the warranty deed for the
22 lots in the newly created Tanglewood Section 5.

b. Tanglewood Section 5 and the Defendant’s Property
29.

The Section 5 plat was filed by the Harris County Clerk under file no. 755980.

30.

The plat encompasses (1) the 22 lots to be sold to I. B. Bell, (2) an extension of

Tanglewood Boulevard to San Felipe so that the lots could be accessed by that street, and (3) an area
marked with the notation “Unrestricted Acreage:”
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31.

Fairly read, the Section 5 plat includes the property at 1661 Tanglewood Boulevard

within the area marked “Unrestricted Acreage.” The lines demarcating the “Unrestricted Acreage” are
thicker than the lines demarcating property outside Section 5. The demarcation lines also include
notations of their length. Such measurements are given only for the lines describing property within
Tanglewood Section 5.
32.

In addition, the “Unrestricted Acreage” contains platting notations for (1) a 10-foot

utility easement running along its northern boundary extending into the Unrestricted Acreage, (2) a
Humble Pipeline Company Right-of-Way cutting across its southwestern tip, and (3) a 20-foot wide
easement running along its southern boundary dedicated for street widening. None of the property
lying outside Section 5 on the plat contains such descriptions.
33.

The inclusion of the “Unrestricted Acreage” within Section 5 is made particularly clear

by the included “key map” on the plat filed by Tanglewood Corporation, which unquestionably
includes the “Unrestricted Acreage” as part of Section 5:
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c. The Section 5 Restrictive Covenants
34.

The Section 5 Restrictive Covenants were recorded under Clerk’s No. 755980 as

“Reservations, Restrictions and Covenants” “applicable to Section 5 of TANGLEWOOD, an
addition in Harris County, Texas, the plat of which was filed in the office of the County Clerk, in
Harris County, Texas, under Clerk’s No. 755980.”
35.

The Section 5 Restrictive Covenants expressly apply to all property within Section

5, as shown on the Section 5 plat. The preamble to the Restrictive Covenants states, “That the
restrictions and covenants hereinafter set out shall be, and the same are, made applicable to
Section 5 of TANGLEWOOD …” To describe the scope of Section 5, the Restrictive Covenants
reference and incorporate the plat filed under Clerk’s No. 755980.
36.

The covenants clearly express their purpose: “For the purposes of creating and

carrying out a uniform plan for the improvement and sale of TANGLEWOOD Section 5,
TANGLEWOOD CORPORATION being the sole owner of all property located in said
TANGLEWOOD Section 5 desires to restrict the use and the development of the property located in
TANGLEWOOD Section 5 in order to insure that it will be a high class restricted district.” (emphasis
added). Note: The Restrictive Covenants are applicable to “all property” in Section 5 so that “the
property” in Section 5, not some of the property in Section 5, will be “a high class restricted
district.”
37.

The first specific covenant is straightforward: “This property shall be used for

residence purposes only.” This same covenant is found in the restrictive covenants filed for
sections 1 through 6 and in all later Tanglewood Sections.
38.

“Residence purposes” are defined as excluding “hospitals, duplex houses and

apartment houses, and to exclude commercial and professional uses; and any such usage of this
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property is hereby expressly prohibited.” Again: This “property” is defined solely by reference
to the plat that includes 1661 Tanglewood Boulevard.
39.

The Section 5 Restrictive Covenants “constitute covenants running with the land,

and shall inure to the benefit of Tanglewood Corporation, its successors and assigns, and to each
and every purchaser of land in said Addition and their assigns and to Tanglewood Homes
Association, Inc. and any one of said beneficiaries shall have the right to enforce such restrictions
using whatever legal method deemed advisable ….” 1

d. Sales of the Section 5 Lots
40.

The rushed sale of the Section 5 lots to I. B. Bell was concluded with the filing of a

warranty deed dated June 16, 1950, by which Tanglewood Corporation conveyed all of the Section 5
lots to I. B. Bell of Harris County, Texas. The warranty deed expressly incorporates the Section 5 plat
(Clerk’s File No. 755980) and the related restrictive covenants (Clerk’s File No. 756989) as
“covenants running with the land.”
41.

On June 23, 1950, I. B. Bell conveyed all 22 lots to Bellview Corp., a company

created by him, by warranty deed filed with the Harris County Clerk under file no. 774191. The
warranty deed was expressly subject to the restrictive covenants filed under no. 756989.
42.

Thereafter, at least 18 of the Section 5 lots were sold again before March 23, 1951,

including the following:
o Block 28, lots 1 and 3 were sold by Bellview Corp. in August 1950;
o Block 29, lot 3 was sold by Bellview Corp. in August 1950;
o Block 28, lot 6 was sold by Bellview Corp. in September 1950;

Some of the individual Section 5 covenants are applicable only to designated lots, and therefore,
those specific restrictions do not encumber the property at 1661 Tanglewood Boulevard, which
is not identified as a lot. The specific lot restrictions do not, however, alter the covenants
affecting all property within Section 5.
1
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o Block 29, lot 5 was sold by Bellview Corp. in October 1950;
o All six lots (7-12) in Block 4 were sold by Bellview Corp. in October 1950;
o Block 28, lots 2, 10, and 11 were sold by Bellview Corp. in November 1950;
o Block 28, lot 9 was sold by Bellview Corp. in January 1951;
o Block 28, lot 8 was sold by Bellview Corp. in February 1951;
o Block 29, lot 4 was sold by Bellview Corp. on March 5, 1951, and
o Block 29, lot 2 was sold by Bellview Corp. on March 13, 1951.
43.

Thus, all Section 5 lots had been sold at least twice before March 23, 1951, and 18

had been sold at least three times.

e. Tanglewood Section 7 and the Section 7 Restrictive Covenants
44.

Apparently, lot sales were going so well that by early 1951 Tanglewood

Corporation decided to reduce the size of its headquarters to sell a few more homes.
45.

Therefore, on March 23, 1951, nearly a year after all the Section 5 lots had been

sold subject to the Section 5 Restrictive Covenants, Tanglewood Corporation filed a plat for
Tanglewood Section 7 that reduced the size of the original headquarters land to allow for
construction of 7 additional homes on what is now Huckleberry Lane. The plat was filed under
no. 861053 by the Harris County Clerk:
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46.

Lot 4, Block 32 of the Section 7 plat encompasses the defendant’s property at 1661

Tanglewood Boulevard.
47.

This time, unlike for Section 5, Tanglewood Corporation tried to explicitly free its own

property from the restrictive covenants, although not to the extent of trying to place its property
outside Tanglewood’s boundary. Apparently recognizing that writing “unrestricted” on the plat noting
Tanglewood Corporation’s retained acreage did not avoid the filed restrictive covenants, on April 2,
1951, Tanglewood Corporation filed “Reservations, Restriction and Covenants” for Section 7 under
Clerk’s File No. 7864296.
48.

The Section 7 Restrictive Covenants are identical to the Restrictive Covenants for

Tanglewood Sections 1 through 6 (and later Sections) with one difference—the covenant that
states, “This property shall be used for residence purposes only.” In the Restrictive Covenants
for Sections 1 through 6, this sentence ends after the word “only.” In contrast, the Section 7
Restrictive Covenants state as follows:
This property shall be used for residence purposes only, with the exception of lot four
(4), block thirty-two (32), which lot may be used for commercial purposes, however, such use
shall not emit obnoxious odors or loud noises, and no structures of a temporary nature may be
placed or erected thereon, and no other restrictions herein set forth shall affect this lot four (4),
block thirty-two (32). (emphasis added).
49.

The Section 7 Restrictive Covenants, filed in 1951, however, do not affect the

rights of the homeowners in Sections 1 through 6 (and particularly those in Section 5), which
rights had vested before the filing of the Section 7 Restrictive Covenants. Nor does the filing of
the Section 7 plat alter the scope of the Section 5 Restrictive Covenants, which had already
attached to the land.

f. Enforceability of the Section 5 Restrictive Covenants
50.

The Section 5 Restrictive Covenants and the incorporated plat are unambiguous

and should be enforced as written. All land shown on the Section 5 plat, including the property
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at 1661 Tanglewood Boulevard, is limited to residential purposes as set out in the “uniform” plan
embodied in the Section 5 Restrictive Covenants.
51.

In the alternative, the Section 5 Restrictive Covenants and the incorporated plat

for Section 5 are ambiguous.
52.

If the Restrictive Covenants are ambiguous, they must be interpreted in favor of

the innocent landowners who purchased their homes with the understanding that they were
buying homes in an exclusively residential neighborhood, absent the fear in un -zoned Houston
of having a skyscraper looming over their backyards.
53.

In addition, if ambiguous, the Restrictive Covenants must be interpreted in favor

of the Section 5 homeowners and THA for at least the following additional reasons:
o Pursuant to the Texas Property Code, section 202.003, which declares that
restrictive covenants (whenever executed or filed) are to be liberally construed to
fulfill their restrictive purposes;
o Pursuant to the common law rule of contra proferentem, which calls for contractual
language to be interpreted against the drafter;
o Because Tanglewood Corporation had complete control over the platting of all
Tanglewood additions and related restrictive covenants and could have removed
its property from the legal confines of the Tanglewood neighborhood and from
Section 5 if it so desired, and
o Pursuant to the parole evidence that Tanglewood Corporation sold the land within
Tanglewood as an exclusive residential district in accordance with its uniform plan
of development.
54.

THA requests a declaration of the applicability of the Section 5 Restrictive

Covenants to the property at 1661 Tanglewood Boulevard.
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3. Sale of 1661 Tanglewood Boulevard
55.

In 1998, Tanglewood Corporation sold its headquarters at 1661 Tanglewood

Boulevard to an affiliate, WMJK, Ltd. The conveyance reluctantly includes all applicable restrictions
and covenants. The warranty deed, filed under Clerk’s File No. T488644, states, “This conveyance is
made subject to any and all validly existing and enforceable rights, restrictions, covenants, conditions,
easements and reservations, if any do in fact exist, relating to the hereinabove described Property, but
only to the extent they are shown of record in Harris County, Texas, and only to the extent that they
are still in effect and applicable to the Property.”

4. The 2002 Amendments to the Tanglewood Restrictive Covenants
a. Adoption of the 2002 Amendments
56.

In 2002, pursuant to the procedure set out in section 204.005 of the Texas Property

Code, Tanglewood homeowners adopted Amendments to the Restrictive Covenants applicable to all
Tanglewood Sections, including Sections 5 and 7 (the “2002 Amendments”).
57.

The 2002 Amendments to Tanglewood’s Restrictive Covenants were approved by the

then-required 75% of the property owners within all of Tanglewood and were recorded with the Harris
County Clerk in Volume 1882, page 112, et seq.
58.

The 2002 Amendments made Tanglewood’s Restrictive Covenants uniform in all

respects and eliminated the attempted carve out for 1661 Tanglewood Boulevard.

b. No Objection by WMJK and Favorable Vote by WMJK’s President
59.

As a member of THA, WMJK had the right to vote on the 2002 Amendments.

60.

WMJK received notice of the THA’s petition to amend Tanglewood’s Restrictive

Covenants and the adoption of the 2002 Amendments.

ORIGINAL PETITION—page 15

61.

While WMJK did not vote on the 2002 Amendments for 1661 Tanglewood Boulevard,

Kendall Miller, President and Registered Agent of both Tanglewood Corporation and WMJK, entered
two votes in favor of all of the 2002 Amendments, as to his personal home and a lot owned by
Tanglewood Corporation.
62.

WMJK did not object or file an exception with the Harris County Clerk declaring its

property at 1661 Tanglewood Boulevard exempt from the amendments within the one-year time limit.
See Texas Property Code sec. 201.009(b)(4).2

c. Applicability of the 2002 Amendments to WMJK’s Property
63.

The defendant’s property at 1661 Tanglewood Boulevard is encumbered by the 2002

Amendments. The 2002 Amendments repeatedly state they apply to all Tanglewood Sections. There
is no carve out for 1661 Tanglewood Boulevard. The Texas Property Code likewise makes the
amendments binding on all property in all Tanglewood Sections.

d. The Tanglewood Policy Manual
64.

The 2002 Amendments incorporate the Tanglewood Policy Manual, which had

previously been “adopted per the Texas Property Code and recorded under Clerk’s File No. V372037
of the Official Public Records of Harris County, Texas.” 2002 Amendments at sec. 14.
65.

The Tanglewood Policy Manual includes a number of relevant requirements applicable

to all Tanglewood property, including the defendant’s property at 1661 Tanglewood Boulevard.
66.

As a key protection to residents, the Policy Manual requires preapproval of the

construction plans for “all exterior improvements or changes to property in Tanglewood” “prior to
commencement of any work.” Manual at 3.

2

The THA does not concede that WMJK would have had the right to be excepted from the
amendments in this fashion. See Op. Tex. Att’y Gen. No. JC-0401 (2001).
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67.

Thus, pursuant to the 2002 Amendments, WMJK, like every other property owner

within Tanglewood proper, is required to obtain prior written approval from THA of the construction
plans for its property at 1661 Tanglewood Boulevard before construction can commence.
68.

The Tanglewood Policy Manual adopts a “policy confirming the prohibition of non-

residential uses of property in the Tanglewood Subdivision.” Manual at 21. Specifically, the Policy
Manual states as follows:
(1) Tanglewood properties may only be used for single-family residential purposes.
(2) Business or commercial use of any Tanglewood property is
prohibited.
Manual at 21 (emphasis added).
69.

The Tanglewood Policy Manual also limits building height, stating, “The Board of

THA has adopted a policy concerning the maximum height of improvements in each Section within
the Tanglewood Subdivision.” Manual at 10. The Manual specifically states, “No plans for
construction of a residence or related outbuilding shall be approved if the structure exceeds thirtyeight feet (38') in height as measured from normal, preconstruction grade level to the highest point of
any of the roof (but excluding any chimney).” Manual at 10.
70.

The Tanglewood Policy Manual restricts windows that face other Tanglewood

homeowners:
To protect the privacy of adjoining property owners, no windows or other visual
openings will be allowed above the first story along the back or side of a structure that
is on or in close proximity to the side or rear setback lines for houses in situations
where the windows or visual openings are visible to an adjoining back yard or
landscaped area.
Manual at 11.

e. Other Covenants in the 2002 Amendments
71.

Section 15 of the 2002 Amendments states as follows:
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The following paragraph is hereby added to all of the Restrictions to read as follows:
After June 16, 1997, the effective date of the Tanglewood Policy
Manual, no residential dwelling or related building that exceeds thirtyeight (38) feet in height, measured from the normal, preconstruction
grade level to the highest point of the roof (excluding any chimney)
shall be constructed on a lot, and no chimney that exceeds forty-two
(42) feet in height, measured from the normal, pre-construction grade
level to the highest point of the chimney, shall be constructed on a lot.
72.

Section 12 of the 2002 Amendments states as follows:

The following paragraph is hereby added to all of the Restrictions to read as follows:
Two (2) or three (3) story homes or improvements constructed in close
proximity to the rear building line of a lot create privacy issues for
persons who reside on any adjacent lot. Accordingly, after the effective
date of this instrument, no window that is nearer than six (6) feet to
the finished floor of the room in which it is located (measured from
the base of the window sill), may be installed in the second and/or
third story wall of a home or other improvement that is parallel, or
substantially parallel to the rear property line, unless the wall (in which
the window is located) is located at least an additional five (5) feet
inside the stipulated rear setback line for the house. ….
73.

Section 8 of the 2002 Amendments is also expressly made applicable “to all of the

Restrictions” and governs matters such as the placement of air conditioning and pool equipment in a
manner that does not allow for a 20-story building with a roof-top pool.

f. Enforceability of the 2002 Amendments
74.

The 2002 Amendments are unambiguous and should be enforced as written.

75.

The 2002 Amendments apply to all property in Tanglewood, including the

property at 1661 Tanglewood Boulevard.
76.

In the alternative, the 2002 Amendments are ambiguous. If the 2002 Amendments

are ambiguous, pursuant to the Texas Property Code, section 202.003(a), they must be liberally
construed to give effect to their intent. The intent is manifest; it is inconceivable that 75% of
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Tanglewood homeowners intended to encumber their own property with stringent restrictions
but not the property owned by the original developer.

5. The 2018 Amendments
a. Adoption of the 2018 Amendments
77.

In 2018, pursuant to section 204.005 of the Texas Property Code, Tanglewood

homeowners adopted further amendments to the restrictive covenants applicable to all Tanglewood
Sections, including Sections 5 and 7 (the “2018 Amendments”).
78.

The 2018 Amendments to Tanglewood’s Restrictive Covenants were approved by

then-required 67% of Tanglewood’s property owners.
79.

The 2018 Amendments were filed with the Harris County Clerk on December 18,

2018 under file no. RP-2018-564761.

b. WMJK’s President votes on the 2018 Amendments
80.

WMJK received notice of THA’s petition to amend the restrictive covenants and the

adoption of the 2018 Amendments.
81.

Kendall Miller, the President and registered agent for both Tanglewood Corporation

and WMJK, voted on THA’s petition to amend Tanglewood’s restrictive covenants. Kendall Miller
voted three times—(1) for WMJK’s property at 1661 Tanglewood Boulevard, (2) for his personal
residence, and (3) for an undeveloped lot owned by Tanglewood Corporation.
82.

In particular, Kendall Miller voted in favor of the amendment “applicable to all

sections of Tanglewood” that expressly states that all lots are restricted to one residential dwelling.

c. Applicability of the 2018 Amendments to WMJK’s Property
83.

The defendant’s property at 1661 Tanglewood Boulevard is encumbered by the 2018

Amendments.
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84.

The 2018 Amendments repeatedly state that they are “applicable to all sections of

Tanglewood.” There is no carve out for 1661 Tanglewood Boulevard.

d. The Restrictive Covenants in the 2018 Amendments
85.

Section 2 of the 2018 Amendments states as follows:

The following paragraphs are hereby added to the Restrictions applicable to
all sections of Tanglewood to read as follows:
Only one (1) residential dwelling may be constructed on a lot.
No lot may be further subdivided and no portion less than the
entirety of a lot as shown on the applicable plat as of the effective
date of this instrument may be conveyed by the owner to another
party.
… (emphasis added).
Kendall Miller voted in favor of this amendment specifically as to 1661 Tanglewood Boulevard,
as well as his home and the undeveloped lot owned by Tanglewood Corporation.
86.

Section 5 of the 2018 Amendments states as follows:

The following paragraph is hereby added to the Restrictions applicable to
all sections of Tanglewood to read as follows:
No owner is permitted to lease his lot for a period of less than six
(6) consecutive months. No owner is permitted to lease a room or
rooms in the residential dwelling on the owner’s lot or any other
portion of the residential dwelling or other improvement on the
owner’s lot. An owner may only lease the entirety of the lot,
together with the residential dwelling and other improvements on
the lot …
87.

The 2018 amendments thus prevent WMJK from building a multi-family building

or renting parts of a single building to different individuals.

e. Enforceability of the 2018 Amendments
88.

The 2018 Amendments are unambiguous and should be enforced as written.
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89.

The 2018 Amendments apply to all property in Tanglewood, including the

property at 1661 Tanglewood Boulevard.
90.

In the alternative, the 2018 Amendments are ambiguous. If the 2018 Amendments

are ambiguous, pursuant to the Texas Property Code, section 202.003(a), they must be liberally
construed to give effect to their intent. The intent is manifest; it is inconceivable that 67% of
Tanglewood homeowners intended to encumber their own property with stringent restrictions
but not the property owned by the original developer.

6. The Proposed Development
91.

In the face of the applicable restrictive covenants, marketing brochures for a

retirement community to be built at 1661 Tanglewood Boulevard have begun to be publicly
distributed. The proposed project includes a 20-story building with a rooftop bar and pool that will
overlook its Tanglewood neighbors.
92.

According to a brochure for the proposed development, the entrance to Tanglewood

would suffer the following (before and after) transformation:
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REQUEST FOR DECLARATORY JUDGMENT
93.

Pursuant to the Texas Declaratory Judgment Act, Texas Civil Practice and

Remedies Code, Chapter 37, THA requests a declaratory judgment that the defendant’s property
located at 1661 Tanglewood Boulevard is encumbered by the following restrictive covenants:
o the Section 5 Restrictive Covenants, including, without limitation, the prohibition
of all non-residential uses, as further described in the Restrictive Covenants filed
under Clerk’s File No. 756989;
o the Restrictive Covenants in the 2002 Amendments, including, without limitation,
the restriction requiring preapproval of construction plans to ensure compliance
with architectural restrictions, and
o the Restrictive Covenants in the 2018 Amendments, including, without limitation,
the express restriction prohibiting multi-family buildings and non-residential uses.
94.

Pursuant to the same statute, THA requests a declaratory judgment that the

proposed project to be built on defendant’s property located at 1661 Tanglewood Boulevard
violates applicable Restrictive Covenants.
95.

Pursuant to the same statute, THA requests a declaratory judgment that any

improvements at 1661 Tanglewood Boulevard:
o require THA’s prior written approval of all architectural plans and construction
documents before the commencement of construction,
o are limited to 38 feet in height,
o must be of a residential character,
o cannot require further subdivision of the property, and
o must comply with all applicable standards set out in the Tanglewood Policy Manual.
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96.

This Court should award the plaintiffs costs and reasonable attorney’s fees as are

equitable and just. Tex. Civ. P. & Rem. Code § 37.009.

JURY TRIAL
If the Court determines that there are genuine issues of material facts in issue, then
THA demands a jury trial.

PRAYER
THA requests all relief to which it is justly entitled.
Dated: May 14, 2019
Respectfully submitted,
By: /s/ Mark Maney
Mark Maney
Texas Bar No. 12898200
Maney & González-Félix PC
712 Main, Suite 2100
Houston, Texas 77002
Telephone: 713.806.2500
mmaney@maneylaw.com
and
Andrew P. Tower
Texas Bar No. 00786291
5850 San Felipe, Suite 500
Houston, Texas 77057
Telephone: 713.364.4701
andy@atowerassoc.com
COUNSEL FOR TANGLEWOOD HOMES ASSOCIATION, INC.
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